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PRELIMINARY STATEMENT 

Six months after the enactment of legislation imposing a temporary one-year limit on the 

issuance of new for hire vehicle (“FHV”) licenses and requiring the New York City Taxi & 

Limousine Commission (“TLC”) to undertake a study of myriad facets of the FHV industry in 

New York City (“City”), plaintiffs filed the instant action seeking to declare portions of Local 

Law 147 of 2018 invalid (“LL 147”).1  LL 147 was enacted in response to substantial changes in 

the transportation for hire sectors in the City because of technological innovations allowing 

passengers to use electronic apps to request prearranged FHV and taxi rides.  FHV use of 

electronic apps to prearrange trips has experienced rapid growth in the past few years.  In 2013, 

there were 47,058 licensed FHVs; by the end of 2017 there were 102,536 licensed FHVs. In 

response to this explosive growth in the FHV sector, the City Council enacted legislation that for 

12 months temporarily limits the issuance of new FHV vehicle licenses (with certain exceptions) 

while the City conducts a thorough study of the impact of FHV vehicles on traffic congestion, 

vehicle utilization rates to optimize efficiency, driver income, and accessibility.  Thereafter, LL 

147 authorizes TLC to take measures to establish vehicle utilization standards for vehicles 

dispatched by high-volume FHV services, review the number of FHV licenses on a periodic 

basis, and, if appropriate, regulate the number of FHV vehicle licenses issued.   

Plaintiffs, Uber Technologies Inc. (“Uber”), the largest international company using apps 

for prearranged FHV service, and three FHV base licensees owned by Uber, assert seven causes 

of action alleging that that LL 147 was enacted with no legal basis.  Plaintiffs’ first and second 

causes of action allege that LL 147 is unlawful as the City only has authority to limit the number 

                                                 
1 Plaintiffs subsequently filed an amended complaint on April 26, 2019.  All references to the Amended Complaint 
herein will be cited to as “Complaint” or “Cmplt.”   
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of taxi medallions under Section 181 of the New York General Municipal Law (“GML”) and not 

other types of vehicles for hire. Plaintiffs’ third and fourth causes of action allege that LL 147 is 

preempted by Article (“Art.”) 29-C of the New York Tax Law. Plaintiffs’ fifth cause of action 

alleges that LL 147 is invalid as the City Council impermissibly delegated legislative authority to 

TLC. Plaintiffs’ sixth cause of action alleges a violation of the Donnelly Act. Finally, plaintiffs’ 

seventh cause of action alleges a substantive due process violation under the N.Y. State 

Constitution. All fail as a matter of law.  

At the outset, portions of plaintiffs’ claims are predicated on as yet unknown TLC action 

pursuant to its authority under LL 147. As such, arguments that purport to rely upon predictions 

of future TLC action must be disregarded as premature and not ripe for review.  Plaintiffs’ 

claims under GML § 181 fail, as the legislative history and interpretation of GML § 181 clearly 

demonstrate that the City has authority to regulate and limit the number of all types of vehicles 

operated for hire, not just medallion taxis.  Plaintiffs’ claims that LL 147 is preempted by Art. 

29-C fail, as the Legislature’s enactment of Art. 29-C does not demonstrate intent to exclusively 

occupy the field of regulating FHV license issuance and because LL 147 does not directly 

conflict with Art. 29-C.  Plaintiffs’ claim of unlawful delegation of authority by the City Council 

to TLC fails, as the initial 12 month limitation on issuance of new FHV licenses was enacted by 

the Council, not TLC, and because the Council’s delegation of authority to TLC to carry out its 

policy determinations was appropriate as it is accompanied by specific guidance as to whether, 

when, or how to invoke the policy options set forth therein.  Plaintiffs’ Donnelly Act claim fails 

as plaintiffs cannot make the threshold showing of plausibly alleging that LL 147, which was 

unilaterally enacted by the Council, was the result of a conspiracy or reciprocal relationship 

between two or more legal or economic entities.  Finally, plaintiffs’ substantive due process 
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claim must be dismissed as plaintiffs do not plausibly allege that LL 147 is arbitrary or shocking, 

and because plaintiffs lack standing to allege a violation of the individual rights of drivers.  

ARGUMENT 

POINT I 

PLAINTIFFS’ CHALLENGE TO LL 147 BASED 
ON FUTURE UNKNOWN TLC ACTION IS NOT 
RIPE FOR REVIEW. 

 In an effort to bolster various causes of action, plaintiffs claim that regulatory action to be 

taken by TLC pursuant to its authority under LL 147 is predetermined. Specifically, plaintiffs 

claim that TLC intends to impose a continuing cap on FHV license issuance regardless of the 

findings of the study required by LL 147.2  See, e.g., Cmplt., ¶ 16.  Such arguments, however, 

should be disregarded as it is premature to factor as yet unknown TLC action into an evaluation 

of plaintiffs’ claims. Ripeness is a judicially-created doctrine designed to avoid premature review 

or adjudication of administrative actions.  De St. Aubin v. Flacke, 68 N.Y.2d 66, 75 (1986). The 

rationale is “to conserve judicial machinery for problems which are real and present or imminent, 

not to squander it on abstract or hypothetical or remote problems.” 4 Davis, Administrative Law, 

§ 25:1 at 350 (2d ed. 1983); see also De St. Aubin, 68 N.Y.2d at 75 (“Until the agency has 

formalized its decision and its impact is felt in a concrete way, the courts should avoid becoming 

entangled in abstract or hypothetical problems or interfering with administrative policies.”).  The 

focus of a ripeness inquiry is on the “finality and effect of the challenged action and whether 

harm from it might be [subsequently] prevented or cured by administrative means available to 

the plaintiff.” Ward v. Bennett, 79 N.Y.2d 394, 400 (1992)(quotations omitted).   

                                                 
2 The requirements and parameters of the study required by LL 147 are discussed in Point II, infra.  
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 Throughout the Complaint, plaintiffs repeatedly claim that TLC intends to continue to 

cap FHV license issuance after the 12 month limitation period regardless of the findings of the 

study mandated by LL 147.  In support of their claims that future TLC regulatory action is 

predetermined, plaintiffs rely on statements made by Mayor de Blasio relating to caps on FHV 

license issuance. See e.g., Cmplt., ¶ 16. This, plaintiffs argue, is evidence of the City’s intent to 

impose caps regardless of any study. Id. at ¶ 15. Plaintiffs are incorrect. In support of their claims 

that a FHV license cap has no appreciable impact on congestion, plaintiffs point to comments 

made by former TLC Chair/Commissioner Joshi that are critical of the benefits of capping FHV 

licenses. This is similarly misplaced.  First, future action taken by TLC pursuant to LL 147 must 

adhere to the parameters set forth in the law. Therefore, on its face, LL 147 does not permit TLC 

to impose a future cap on the issuance of licenses if it does not find support in the study that 

precedes TLC’s authority to act - or the subsequent periodic review TLC must perform after the 

study is complete. This is true even if plaintiffs were correct in claiming that Mayor de Blasio’s 

comments were proof of TLC’s intent to impose a continued cap irrespective of the study’s 

findings.  Second, any regulatory action taken by TLC pursuant to LL 147 must also find support 

in the rulemaking record. In the event TLC were to impose a cap on licenses, the appropriate 

vehicle for challenging that rule would be an Article 78 proceeding. At this time, TLC has not 

exercised its rulemaking authority under LL 147. Finally, plaintiffs’ reliance on former TLC 

Commissioner Joshi’s personal view in support of their claim that a cap on FHV license issuance 

is ineffective, fails to account for the flexibility LL 147 provides to TLC.3 TLC is not, as 

plaintiffs would have this Court believe, limited to capping FHV license issuance under LL 147. 

                                                 
3 Indeed, plaintiffs point to statements made by former Chair Joshi in support of her personal view that establishing 
vehicle utilization rates as authorized in LL 147, would be her preference.  Cmplt. ¶ 7.  Similarly, the comments 
plaintiffs cite of Bruce Schaller are simply his own personal viewpoint at that specific point in time.  Cmplt. ¶ 8.   
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Rather, TLC is authorized to establish vehicle utilization standards, vary FHV licenses issued by 

number, time of day/week, vehicle type, or otherwise.  As such, plaintiffs’ reliance upon 

predictions of future action must be disregarded and those claims dismissed.  

POINT II 

THE DELEGATION IN LL 147 TO TLC IS 
APPROPRIATE. 

Plaintiffs allege that, in passing LL 147, the City Council unlawfully delegated to TLC 

the authority to: (1) limit the number of FHV vehicle licenses issued in the future; and (2) issue 

new FHV licenses during the 12 month licensing pause if TLC determines that issuing such 

limited number of licenses would increase the availability of FHV services in areas of the City 

where such services are needed and will not substantially contribute to congestion.  Cmplt., ¶¶ 

121-127 (Fifth Cause of Action).  Contrary to plaintiffs’ claim, the authority given to TLC was 

not an unlawful or impermissible delegation of the legislative power. 

First, it must be emphasized that the cap on the number of FHV licenses currently in 

effect in New York City was enacted directly by the City Council in LL 147 § (1)(a).4 Thus, the 

current 12 month limitation on new vehicle licenses does not represent any delegation of 

authority to TLC. LL 147 does authorize TLC, following expiration of the current, Council-

imposed cap, to impose a future limit on the number of FHV vehicle licenses.  However, a cap is 

not mandatory; rather, it depends on TLC’s analysis and evaluation of a number of factors 

specified in the local law after the City conducts its study.  Any action that may be taken is 

entirely hypothetical, and thus is not ripe (see Point I, supra).  In any event, TLC’s authorization 

under LL 147 to limit the number of future FHV vehicle licenses is not an unlawful or 

                                                 
4 “[TLC] shall not issue new for-hire vehicle licenses for 12 months after the effective date of this local law, during 
which period the commission shall submit a report to the council every 3 months on the impact of this section on 
vehicle ridership throughout the city.”  LL 147, § 1(a).     
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impermissible delegation of legislative authority.  Any action taken by TLC is circumscribed by 

specific guidelines imposed by the City Council.  During the pendency of the current, Council-

imposed cap on FHV vehicle licenses, LL 147 requires that the City through TLC and the NYC 

Department of Transportation (“DOT”) study nine specified conditions of or relating to the FHV 

industry in the City: (1) FHV driver income; (2) traffic congestion; (3) the extent to which 

various types of vehicles for-hire contribute to traffic congestion; (4) traffic safety; (5) vehicle 

utilization rates (proportion of driver time spent transporting passengers); (6) access to for-hire 

transportation in different areas of the City; (7) number of hours drivers worked; (8) overall 

driver income and well-being; and (9) other matters considered important by TLC and DOT.  

NYC Administrative Code (“Admin. Code”) § 19-550(a).  Following expiration of the current 

cap, TLC is required under LL 147 to “review the number of for-hire vehicle licenses on a 

periodic basis, but not less than once annually[.]”  The law also authorizes TLC to impose a 

further limitation on the number of such licenses. Admin. Code § 19-550(b)(2). Any such future 

limitation, however, must be justified by conditions found to exist by TLC in the study mandated 

by LL 147, and applied to achieve specified goals. Id.  

The New York Court of Appeals stated: “The separation of powers doctrine commands 

that the legislature make the primary policy decisions but does not require that the 

[administrative] agency be given rigid marching orders. Administrative entities possess technical 

expertise and may be vested with considerable discretion to flesh out a policy broadly outlined 

by legislators.” LeadingAge, Inc. v. Shah, 32 N.Y.3d 249, 260 (2018).  The fundamental 

principle is that “[w]hile the Legislature may endow administrative agencies with the power to 

adopt regulations to implement a legislative mandate, the legislative branch may not 

constitutionally cede its fundamental policymaking responsibility to a regulatory agency.” Med. 
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Soc’y v. Serio, 100 N.Y.2d 854, 864 (2003). Within these limits, “[t]he Legislature may 

constitutionally confer discretion upon an administrative agency … if it limits the field in which 

that discretion is to operate and provides standards to govern its exercise.” Levine v. Whalen, 39 

N.Y.2d 510, 515 (1976). 

LL 147 clearly reflects the City Council’s primary concern with “congestion in the for-

hire vehicle sector” and its determination to “develop ways to maximize the efficiency of 

vehicles that operate through high-volume for-hire services.” City Council Comm. on For-Hire 

Vehicles, Rpt. Int. No. 144-B, Aug. 8, 2018, at 24 (Goldberg-Cahn Affirm., Ex. C).5 The law 

addresses the identified problem by: (1) directly imposing a temporary cap on the number of 

FHV licenses; and (2) setting forth two policy options, to be implemented by the administering 

agencies (TLC and DOT) as appropriate in light of proscribed specified factors.  These are to: (a) 

establish and modify vehicle utilization standards for the operation of FHVs; and/or (b) impose 

an ongoing limitation on the number of FHV vehicle licenses, which may be modified over time 

to achieve specified goals. LL 147, § 3(b). Due to the dynamic nature of the enumerated factors 

in LL 147, each of which are constantly changing, it was clearly appropriate for the City Council 

to provide flexibility for the administering agencies in arriving at a solution.  However, there is 

no question that the City Council, in passing the local law, fulfilled its “fundamental 

policymaking responsibility” in reaching its conclusion that the administrating agencies – after 

studying the problem in accordance with its mandates – may choose from a range of options 

specified in the legislation.  Moreover, LL 147 provides specific guidance as to how the agencies 

are to determine whether and when to invoke the policy options presented in the law, and how 

they are to be implemented.  Here, there is no question, as in cases where the Court considered 

                                                 
5 Exhibits relevant to the instant motion are annexed to the Affirmation of Michelle Goldberg-Cahn in Support of 
Defendant’s Motion, dated May 16, 2019 (“Goldberg-Cahn Affirm.”). 
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legislative functions to have been usurped by an administrative agency, that TLC would not be 

writing “on a clean slate, creating [their] own comprehensive set of rules without benefit of 

legislative guidance.” Boreali v. Axelrod, 71 N.Y.2d 1, 13 (1987). 

Historically, when the City Council sought to limit the number of vehicles operating for 

hire, specifically in the context of medallion taxis in New York City, it established the number 

directly by local law.  For example, in 1938, the Haas Act capped the number of licensed 

taxicabs. See NYC Charter (“City Charter”) § 2303(b)(4) (“[a]dditional taxicab licenses may be 

issued from time to time only upon the enactment of a local law providing therefore”). Local law 

requires that taxicab vehicles and their drivers obtain licenses from TLC and adhere to applicable 

regulations for licensees adopted by TLC (Admin. Code § 19-504).6  Licensed taxicabs are 

known as “medallion taxicabs” because each vehicle has been issued medallion: a metal plate 

displaying the license number of the vehicle.  Admin. Code § 19-502(h).  The number of 

medallion taxicabs in the City is limited pursuant to City Charter § 2303(b)(4).  Pursuant to the 

N.Y. Constitution, the State Legislature can also enact legislation to create additional medallions, 

either on its own or at the City’s request.7 That it did so this way in the past with respect to only 

medallion taxis (and not FHV licenses), does not mean that this is the only permissible way to 

establish a limitation on the number of licenses, particularly when so much time has passed and 

the complexity of the City’s transportation for-hire industry has grown so strikingly.  

Historically, there was no limitation on the number of FHV vehicle licenses that may be issued.  

                                                 
6 Taxicabs are passenger vehicles for hire that are permitted to accept hails from passengers in the street.  Admin. 
Code § 19-502(l). TLC also has licensing authority over limousines and other FHVs that are dispatched by 
prearrangement and are not permitted to accept street hails, and certain types of van service.  Admin. Code § 19-504.   

7 The City Council authorized the issuance of additional taxi medallions in 2003.  Admin. Code § 19-532(b).  In 
2006, the City Council authorized the issuance of additional taxi medallions.  Admin. Code § 19-532(c).  In 2012, 
the State Legislature enacted law that created a new category of livery vehicles authorized to accept street hails in 
Northern Manhattan and the four boroughs. See Chap. 9 of the Laws of 2012 (N.Y.).  In that same law, the State 
Legislature authorized the issuance of up to 2000 additional wheelchair accessible taxi medallions.  Id.   
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Whereas in 2011, the number of licensed FHVs was just under 40,000, by the end of 2017, that 

number grew to over 102,000.  See Rpt. of the N.Y. City Council Comm. on FHVs, Aug. 8, 

2019, at 8 (Goldberg-Cahn Affirm., Ex. C).  In Greater N.Y. Taxi Ass’n v. TLC, 25 N.Y.3d 600, 

613 (2015), the Court of Appeals upheld TLC rules specifying a single vehicle model that must 

be used by all medallion taxicab licensees (with certain exceptions). The Court based its 

conclusion on “the broad statutory powers granted to the TLC to set policy as guided by 

enumerated safeguards and guidelines[.]” Id. The same conclusion applies with even greater 

force here, where the policy articulated by the City Council is much more specific than the 

delegation provided by the Council in the City Charter to TLC to establish standards of “safety, 

and design, comfort, convenience,” and “experimentation in relation to type and design of 

equipment.”  City Charter § 2303(b)(6), (9).  Plaintiffs’ complaint that the law provides TLC 

with no guidance on whether and how to determine if it should continue to implement limitations 

on the issuance of FHV licenses lacks merit.  Indeed, LL 147 § 3 clearly sets forth direction and 

guidance for TLC to follow in establishing vehicle utilization standards for the operation of 

vehicles dispatched by high-volume for-hire services,8 to review at least annually the number of 

FHV vehicle licenses and regulate the number issued, and vary vehicle utilization standards and 

the number of vehicle licenses issued to address traffic congestion, shared rides, traffic safety, 

vehicle emissions, for-hire ridership, driver income, accessibility, and the availability of FHV 

services in different areas of the City.  Thus, plaintiffs’ complaints that LL 147 provides no 

guidance in its delegation to TLC is unfounded, and the fifth cause of action must be dismissed.   

                                                 
8 High-Volume FHV Service is a new category of license established in LL 149 of 2018. It is an entity “that offers, 
facilitates or otherwise connects passengers to for-hire vehicles by prearrangement … utilizing software that allows 
a passenger of prospective passenger to arrange for transportation using a passenger-facing booking tool, including a 
smartphone or other electronic device, and that dispatches, or facilitates the dispatching of, 10,000 or more trips in 
the city in one day. Any and all bases using a common brand, trade, business or operating name will be considered 
together for purposes of determining whether they satisfy the definition….”  LL 149, § 1(gg).   
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Finally, plaintiffs’ barebones allegation that LL 147, § 1(e) constitutes an impermissible 

legislative delegation to TLC, also fails.  Cmplt., ¶ 125.  The subsection plaintiffs half-heartedly 

challenge authorizes TLC during the pendency of the 12 month study to issue new FHV vehicle 

licenses if it determines that issuance would “increase the availability of for-hire services in 

different geographic areas of the city where such services are needed….”  LL 147, § 1(e).  Aside 

from the fact that plaintiffs make only fleeting reference to this, Cmplt. ¶ 51, plaintiffs’ are 

wrong that the legislature “overdelegated” its functions to TLC.  The law is specific as to the 

findings TLC must make prior to issuing new licenses, limiting this authority to when it has been 

determined that FHV services are needed and will not add to the congestion concerns the pause 

on license issuance was designed to ameliorate.  Plaintiffs admit that TLC has not invoked this 

exemption (Cmplt., ¶ 51) – thus, such a challenge is not justiciable on its face.9            

POINT II 

LL 147 IS NOT BARRED BY GML § 181. 

Plaintiffs argue that pursuant to New York General Municipal Law (“GML”)  § 181, the 

City of New York only has authority to register and limit the number of medallion taxis as 

defined under Admin Code § 19-502(l) and not other types of vehicles for hire. Cmplt., ¶¶ 42-49; 

107-110.  Plaintiffs have no support for this extremely narrow interpretation of “taxicabs” under 

GML § 181.  GML § 181 provides that municipal officers of the state may adopt laws regulating:   

  1. The registration and licensing of taxicabs and may limit the 
number of taxicabs to be licensed and the county of Westchester 

                                                 
9 It should also be noted that, as plaintiffs self-profess to be providing transportation service in areas of the City that 
are in dire need, it is possible that plaintiffs may benefit from this minor exemption to the 12 month pause, as Uber 
and its affiliated bases may be able to obtain new vehicle licenses if TLC determines that certain conditions are met.  
Thus, plaintiffs lack standing to challenge this portion of the law.  Speculation that a party will likely be injured does 
not satisfy the “concreteness” required to establish injury in fact.  N.Y. State Ass’n of Nurse Anesthetists, 2 N.Y.3d 
207, 213 (2004); Rudder v. Pataki, 93 N.Y.2d 273, 280 (1999). As plaintiffs fail to plead any allegations about the 
narrow detailed exemption to the 12 month pause on the issuance of FHV licenses set forth in the law, plaintiffs 
cannot establish they are in any way injured and plaintiffs’ challenge to LL 147 § 1(e) must be dismissed. 
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may adopt ordinances regulating the registration and licensing of 
taxicabs and limousines and may limit the number to be licensed; 
the county of Nassau may adopt ordinances regulating the 
registration of taxicabs and limousines; and the county of Suffolk 
may adopt local laws or ordinances regulating the registration of 
taxicabs, limousines and livery vehicles; the county of Rockland 
may adopt local laws or ordinances regulating the registration and 
licensing of taxicabs, limousines and livery vehicles and may limit 
the number to be licensed; and the county of Dutchess may adopt 
local laws or ordinances regulating the registration and licensing of 
taxicabs, limousines and livery vehicles; and the county of Ulster 
may adopt local laws or ordinances regulating the registration and 
licensing of taxicabs, limousines and livery vehicles. 

  2. Parking and passenger pickup and discharge by taxicabs, 
limousines and livery vehicles. Establishment of such local laws or 
ordinances and regulations regulating parking and passenger 
pickup and discharges may be based upon recommendations from 
municipal planning officials or other public entities and may 
address and take into consideration such factors, including, but not 
limited to, geographic areas, vehicle type, limiting the number of 
parked vehicles and activities undertaken while parked, and 
periods of idling. 

GML § 181.  GML § 181 was enacted by the State Legislature in 1956, by chapter 209 of the 

Laws of 1956 (N.Y.).  At that time, the statute authorized cities, towns, and villages “to adopt 

ordinances regulating the registration and licensing of taxicabs and may limit the number of 

taxicabs to be licensed.”  However, the context and legislative history of GML § 181 make clear 

that it was never intended to limit, nor has it been interpreted to limit, the regulatory authority of 

cities, towns, and villages to “taxicabs” as that term is now understood in New York City.    

 The term “taxicab” is not defined anywhere in the GML. However, in the mid-1950s, 

when GML § 181 was first enacted, taxicabs were by far the most common type of vehicle 

operated for hire on the streets in the City and the state.  A definition of “taxicab” was first added 

to the Vehicle and Traffic Law (VTL § 148-a) by chapter 300 of the Laws of 1960 (N.Y.). At 

that time, VTL § 148-a defined taxicab as: “[a] motor vehicle having a seating capacity for 

passengers of not more than seven persons, in addition to the driver, and used in the business of 
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transporting passengers for compensation, but not including those vehicles which are considered 

omnibuses ….”  Thus, at a time when sport utility vehicles and other mini-van-styled vehicles 

did not exist, the State Legislature identified any sedan operated for hire as a “taxicab.”  This 

clearly included for hire transportation services such as black cars and other vehicles for hire, in 

addition to what we have come to know as medallion taxis accepting street hails.  Notably, it was 

first considered necessary by the State Legislature to separately define the term “livery” in the 

VTL in 1983 (ch. 15 of the Laws of 1983, adding VTL § 121-e).  

 The VTL is not the only statute where the State Legislature took a broad view of what 

constitutes a “taxicab.”  When the General Business Law (“GBL”) was amended in 1978 to 

require the posting of rates in taxicabs, “taxicab” was defined as: “a motor vehicle which carries 

passengers for hire with a seating capacity of not more than eight passengers exclusive of the 

driver[.]” GBL § 396-p (ch. 231 of the Laws of 1978).10  Again, the State Legislature considered 

any sedan operated for hire to be a “taxicab,” with the number of passengers adjusted upward 

from the 1960 definition to account for increased vehicle sizes. 

 The broad definitions of “taxicab” found in the VTL and GBL are not isolated.  Some 

localities within N.Y. State have successfully enforced equally broad definitions of the term. See 

People v. Kadar et al., 14 Misc.3d 857, 859 (City Ct., Ithaca 2006)(noting taxicab and livery not 

defined in GML). Most significantly, the City of Newburgh’s system of taxicab regulation, based 

on a definition of “taxicab” as broad as those in the VTL and GBL, was challenged as not 

authorized by GML § 181. In rejecting the challenge, the court noted that the system “falls 

within the local regulatory oversight envisioned by [GML] § 181.” G&C Transport. Inc. et al. v. 

                                                 
10 GBL § 396-p(3) excludes the City from the provisions of the section, not because the State Legislature believed 
that a different definition of “taxicab” applied to the City, but because the City had (and has) its own requirements to 
be posted in the interiors of vehicles operated for hire, which the Legislature sought to impose in all circumstances. 
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McGrane, 32 Misc.3d 872, 883-884 (Sup. Ct., Orange Co. 2011), aff’d, 97 A.D.3d 817 (2d Dept. 

2012), appeal dismissed, 20 N.Y.3d 1002 (2013).  The upheld Newburgh ordinance defined 

“taxicab” as:  “any motor vehicle engaged in the business of carrying persons for hire … whether 

the same is operated from a street stand or subject to calls from a garage or otherwise operated 

for hire, ….” Newburgh City Ordinance No. 11-2010, § 1 (emphasis added).  The definition not 

only makes clear that it encompasses all forms of local transportation for hire, but also states 

explicitly that it applies to vehicles dispatched by calls from a garage, reflecting the common 

understanding of a traditional “livery” or “limousine” service, in addition to street hail service 

more common to medallion taxis.  The City of Newburgh is located in Orange County, which is 

not one of the counties specifically authorized by GML § 181 to regulate “limousines” and 

“livery vehicles.”  Thus, the regulatory authority upheld by the court under GML § 181 rests 

solely on the general authorization for cities, towns, and villages to register, license, and limit the 

number of the broader category of “taxicabs.” 

 The system reflected Newburgh’s definition of “taxicab” also existed at one time in the 

City.  Although the City’s medallion taxis are the only vehicles for hire authorized to pick up 

passengers by street hail throughout the City (Admin. Code § 19-502(l)), historically, medallion 

taxis were also radio dispatched to pick up passengers who had called the taxicab’s base 

requesting transportation. See Lazar, “The Non-Medallion Industry: A Transportation 

Phenomenon” (1971), at 21 (describing operation of taxicabs outside the City’s central business 

district, “whether such taxis be radio dispatched as is the common occurrence or cruising as is 

the case in rare occasions in those communities”)(Goldberg-Cahn Affirm., Ex. D); Mayor’s 

Comm. on Taxi Regulatory Issues New York City, “Recommendations” (1982) at 6-8 

(discussing proposals for “Regulation of Medallion Radio Cabs”)(Goldberg-Cahn Affirm., Ex. 
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E).  Indeed today, medallion taxis are not limited to only accepting rides via street hail, they may 

and do, accept rides through pre-arrangement.  See TLC rules authorizing taxis to accept 

electronic pre-arranged rides 35 RCNY § 58-34(g)(E-Hail for Taxi); Black Car Assist. Corp. v. 

City of N.Y., 2013 N.Y. Misc. LEXIS 1692, N.Y. Slip Op. 30824(U), at **17-18 (Sup. Ct., N.Y. 

County 2013)(finding medallion taxis are not limited to accepting only street hails and may pre-

arrange rides), aff’d, 110 A.D.3d 618 (1st Dep’t 2013). Thus, plaintiffs’ argument, that 

“taxicabs” as used in GML § 181(1) refers only to a single current classification of vehicles 

operated for hire (medallion taxis), is meritless. Over 40 years ago, vehicles then denominated as 

taxicabs shared an essential characteristic with vehicles now denominated as liveries or FHVs: 

pickup by prearrangement.  In 1956, when GML § 181 was enacted, there was no clear 

distinction between medallion taxis and other vehicles operated for hire. As Newburgh’s 

ordinance demonstrates, this remains true, in places, today. 

 GML § 181(2) authorizes local regulation of “[p]arking and passenger pickup and 

discharge by taxicabs, limousines and livery vehicles.” That subdivision was enacted by ch. 579 

of the Laws of 1993 (N.Y.). The legislative history shows it was intended to make clear that the 

already existing regulatory authority of cities, towns, and villages over “taxicabs” extended to 

parking, as well as passenger pickup and drop-off by covered vehicles.  The Assembly sponsor, 

G. Oliver Koppell, noted in a July 23, 1993 letter: “It has been emphasized that municipalities 

may have some of the necessary powers. The purpose of this bill is to clarify and make explicit 

these powers. … To the extent that this bill clarifies and restates, there is no harm.” Bill Jacket 

for Ch. 579 of the Laws of 1993 (Goldberg-Cahn Affirm., Ex. F).  The N.Y. State Conference of 

Mayors & Municipal Officials, in a July 27, 1993 letter in support of the bill, stated: “While 

current law authorizes the registering and licensing of taxicabs and limousines, including 
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limiting the number to be licensed, municipalities do not have explicit authority to regulate 

parking and passenger pickup and discharge by taxicabs. This bill would clarify that authority[.]” 

Id. (emphasis added). Accordingly, the specific reference to “limousines and livery vehicles” 

clarifies the applicability of GML § 181 to certain types of vehicles operated for hire, which had 

grown enormously in importance since the statute’s original enactment in 1956. The 

amendments made to GML § 181 from 1992-2016, which added regulatory authority over 

“taxicabs and limousines” or “taxicabs, limousines and livery vehicles” for 6 counties 

surrounding the City, similarly singled out types of vehicles which were of primary importance 

in those jurisdictions at the time of amendment; the statute affected localities state-wide (but not 

the City), and do not reflect any limitation on the statute’s original reference to “taxicabs.” 

 Plaintiffs make note of an un-enacted bill passed by the Legislature in 2016, S3538B, 

which sought to amend GML § 181 to authorize cities, towns, and villages to regulate the 

registration and licensing of “limousines, livery and transportation network company [TNC] 

vehicles” in addition to taxicabs. Cmplt., ¶ 47.  The legislative history of the vetoed bill makes 

clear that, with regard to regulation of vehicles operated for hire, it was intended to “clarify” the 

statute’s original meaning:  to reiterate the existing authority of cities, towns, and villages to 

regulate all types of vehicles for hire. The Introducer’s Memo. in Support of S3538B states:  

The State of New York enacted [GML §181] to give cities, towns 
and villages the authority to regulate taxis, limousines and livery 
vehicles in their jurisdictions. Cities are now having issues with 
livery vehicles acting as unregulated taxis that don’t have to meet 
the same licensing and safety standards as taxis. This technical 
correction will make it clear that cities, towns and villages have 
authority to regulate limousines and livery vehicles as…intended. 

NYLS Veto Jacket (2016), Veto No. 269 (Goldberg-Cahn Affirm., Ex., G). Similarly, the 

Division of the Budget, in a memorandum analyzing S3538B, stated:  
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This bill would amend General municipal law to clarify that cities, 
towns and villages have the ability to create ordinances to regulate 
livery and transportation network company vehicles in addition to 
their regulation of taxicabs and limousines…Given that current law 
more than likely would already permit cities, towns and 
villages…to regulate livery and transportation network company 
vehicles, and this bill merely seeks to clarify and ensure such….  

Id.  However, with regard to the limitation of vehicles operated for hire, S3538B, by its plain 

language and legislative history, intended to modify the existing statute by preventing local 

jurisdictions from limiting the number of TNC vehicles.  In a Nov. 21, 2016 letter to Gov. 

Cuomo, the Livery Round Table stated: “This legislation acts to add livery, limousines and [TNC 

vehicles] under the regulatory jurisdiction of municipalities. However, when it comes to the right 

of these municipalities and certain counties under the statute to limit the number of vehicles to be 

licensed, it exempts [TNCs] entirely, creating a severe unfair competitive advantage.” Id. 

Importantly, S3538B was vetoed by the Governor and never became law. However, the 

legislative history of the bill makes clear that the state legislature considered “taxicabs,” as 

referenced in GML § 181, to encompass all types of vehicles operated for hire. Significantly, the 

statute enacted the following year to establish a supra-local system for regulating transportation 

network company vehicles, ch. 59 of the Laws of 2017, explicitly exempted the City from its 

provisions and left GML § 181 untouched. See VTL §§ 1692(9), (10). The City is left with its 

original authority that it has possessed since 1956, both to regulate and to limit the number of all 

types of vehicles operated for hire.  Thus, the Second Cause of Action fails.   

POINT III 

LL 147 IS NOT PREEMPTED BY STATE LAW 

 Plaintiffs allege that LL 147 is preempted by state law.  Cmplt., ¶¶ 82-106.  Specifically, 

plaintiffs claim that the 12 month limitation on the issuance of new FHV vehicle licenses and the 

authorization provided in LL 147 to allow TLC after the City conducts its detailed study to make 
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determinations as to the number of FHV vehicle licenses, is preempted by state law.  Although 

plaintiffs vacillate between which laws they contend preempts LL 147, it appears that they allege 

that Article 29-C of the New York Tax Law preempts the local law, along with the Fix NYC 

Report – which is not a law.  See Cmplt., ¶¶ 82-106. Plaintiffs’ claims lack merit.   

In general, the power of local governments to enact laws is derived from the State 

Legislature.  See DJL Rest. Corp. v. City of N.Y., 96 N.Y.2d 91, 94 (2001); People v. DeJesus, 

54 N.Y.2d 465, 468 (1981).  N.Y. Constitution Art. IX, § 2(c)(i) provides local governments 

with the “power to adopt and amend local laws not inconsistent with the provisions of this 

constitution or any general law relating to its property, affairs or government….”  In addition, the 

N.Y. Constitution permits local governments “to adopt and amend local laws not inconsistent 

with the provisions of this constitution or any general law relating to” ten enumerated subject 

matter areas, including “government, protection, order, conduct, safety, health and well-being of 

persons or property therein….”  Art. IX, § 2(c)(ii)(10). This latter clause amounts to a broad 

conveyance of police powers.  To implement Art. IX, the Legislature enacted the Municipal 

Home Rule Law (“MHRL”), which gives local governments power to adopt and amend local 

laws – to the extent they are not inconsistent with provisions of the N.Y. Constitution or any 

general law – for “[t]he government, protection, order, conduct, safety, health and well-being of 

persons or property therein. This provision shall include but not be limited to the power to adopt 

local laws providing for the regulation or licensing of occupations or businesses….”  MHRL § 

10(1)(ii)(a)(12); DJL Rest. Corp., 96 N.Y.2d at 94. 

 Generally, local laws enjoy a strong presumption of constitutionality. Lighthouse Shores, 

Inc. v. Town of Islip, 41 N.Y. 2d 7 (1976).  In the leading preemption case, N.Y. Jancyn Mfg. 

Corp. v. County of Suffolk, 71 N.Y.2d 91 (1987), the Court of Appeals summarized preemption: 
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Where it is determined that the State has preempted an entire field, 
a local law regulating the same subject matter is deemed 
inconsistent with the State’s overriding interests because it either 
(1) prohibits conduct which the State law, although perhaps not 
expressly speaking to, considers acceptable or at least does not 
proscribe…or (2) imposes additional restrictions on rights granted 
by State law. Such laws, were they permitted to operate in a field 
preempted by State law, would tend to inhibit the operation of the 
State’s general law and thereby thwart the operation of the State’s 
overriding policy concerns…   
 

71 N.Y.2d at 97.  A local law enacted pursuant to the broad police powers granted by the N.Y. 

Constitution and MHRL may be invalidated as inconsistent with State law only if the local law 

expressly conflicts with the State law or the State has “clearly evinced a desire to preempt an 

entire field thereby precluding any further local regulation.”  Metro. Funeral Dirs. Ass’n. v. City 

of N.Y., 702 N.Y.S.2d 526, 530 (Sup. Ct., N.Y. Co. 1999) (quoting Jancyn, 71 N.Y.2d at 97). 

A. The Legislature Has Not Preempted the Field of Congestion Reduction or 
 Regulation of FHV Licensing.  
 
 “In order for the preemption doctrine to prohibit local legislation in a particular area there 

must be an intent on the part of the State to occupy the entire field.”  Ba Mar v. County of 

Rockland, 164 A.D.2d 605, 612 (2d Dep’t 1991).  Such intent may be express or implied.  Id. “A 

desire to preempt may be implied from a declaration of state policy by the Legislature or from 

the fact that the legislature has enacted a comprehensive and detailed regulatory scheme in a 

particular area.”  Consol. Edison Co. v. Town of Red Hook, 468 N.Y.S.2d 596, 599 (1983); see 

also Ba Mar, 164 A.D.2d at 612.   

i. Art. 29-C Does Not Preempt FHV Regulation or Congestion Reducing Measures.  
 
 Plaintiffs allege that Article 29-C of the N.Y. Tax Law preempts LL 147.  Cmplt., ¶¶ 93-

106. On its face, Art. 29-C clearly does not expressly preempt LL 147 and plaintiffs do not claim 

that it does. As such, plaintiffs must establish that Art. 29-C preempts LL 147 by implication. 
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Art. 29-C does not include any legislative declarations or statements of legislative intent; nor is 

the legislative history particularly instructive.  As such, the type of strong statements from the 

Legislature and Governor that Courts look to in order to determine the State’s intent to preempt 

an entire field are lacking. For instance, in Robin v. Hempstead, 30 N.Y.2d 347, 350 (1972), the 

Court determined that the State “reserved to itself regulation of the practice of medicine in 

general and of the performance of abortions in particular.”  In reaching this determination, the 

Court assessed declarations of State policy by the legislature that clearly demonstrated “the 

State’s purpose and design to pre-empt the subject of abortion legislation and occupy the entire 

field so as to prohibit additional regulation by local authorities.” Id at 351.  Similarly, in Con. 

Edison, the court greatly relied upon statements by the Legislature which stressed the importance 

of streamlining the approval of steam electric generating facilities into one proceeding before a 

single State entity. Con. Edison, 468 N.Y.S.2d at 599. In People v. DeJesus, the Court assessed 

the Legislature’s preemptive intent based on language in the State law itself, which indicated the 

broad scope of the Alcoholic Beverage Control Law and the Legislature’s clear intent to preempt 

the entire field. 54 N.Y.2d 465 (1981). 

 Moreover, the N.Y. tax law imposing an FHV surcharge for certain rides is by no stretch 

“a comprehensive and detailed regulatory scheme in a particular area” such that field preemption 

can be found. Con. Edison, 468 N.Y.S.2d at 599. In assessing the comprehensiveness of a state 

regulatory regime, Courts examine the extent to which a state statute establishes extensive direct 

controls at the local level or the extent to which there is a need for statewide uniformity. Dougal 

v. County of Suffolk, 102 A.D.2d 531, 533 (2d Dep’t 1984); DeJesus, 54 N.Y.2d at 470.  For 

instance, in Ba Mar, the Court determined by the legislative intent to preempt the field of mobile 

home ownership based on the State’s enactment of a “comprehensive and detailed regulatory 
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scheme” for such. 164 A.D.2d at 613.  The Court emphasized the scope of the state law at issue 

as “extremely broad, covering nearly every aspect of mobile home park life.” Id. Similarly, in 

Dougal the Court determined that the State Legislature “enacted a comprehensive and detailed 

regulatory scheme in the field of drug-related paraphernalia” demonstrating an intent by the State 

to occupy the entire field. 102 A.D.2d at 533. Significantly, in Dougal, the State law affected a 

total ban on the sale of drug related paraphernalia and prescribed criminal and civil penalties for 

the possession or sale of certain items, thereby preempting a local law that sought to forbid the 

sale of merchandise characterized as drug paraphernalia. Id.  

 Here, Art. 29-C does not set forth a comprehensive and detailed regulatory scheme 

clearly evincing intent by the Legislature to exclusively occupy the field of regulating FHV 

license issuance. Indeed, Art. 29-C does not regulate the issuance of FHV licenses at all.  Rather, 

Art. 29-C is limited in application to a state-mandated tax on FHV trips that traverse the 

congestion zone.11  In contrast, LL 147 is limited in application to the number and timing of 

issuance of new FHV licenses. As the fields in which LL 147 and Art. 29-C operate are entirely 

separate and distinct, the scheme set forth in Art. 29-C does not establish that the State intended 

to preempt the field in which LL 147 operates. Nor does Art. 29-C impose any direct local 

controls on FHV license issuance. As such, absent clear unambiguous statutory language, clear 

statements of legislative intent, or a comprehensive and detailed State regulatory scheme that 

evinces the legislature’s intent to exclusively regulate the number and timing of issuance of new 

FHV licenses, plaintiffs cannot demonstrate that field preemption invalidates LL 147. 

 

 

                                                 
11 The congestion zone is defined in Tax Law Art. 29-C as the geographic area of the city of New York, in the 
borough of Manhattan, south of and excluding 96th street.    
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 ii. The Fix NYC Report is Not a Basis for Field Preemption.  

 The Complaint’s heavy reliance on the Fix NYC Report as a basis for arguing preemption 

is misplaced. An advisory report and recommendation is simply not a legislative enactment. See 

Cmplt., ¶¶ 82-92.  In an effort to circumvent this fact, plaintiffs misleadingly imply that the State 

has wholesale adopted the recommendations of the Fix NYC Report, when in reality, the State 

enacted a single law, Art. 29-C, which imposes a surcharge on FHV trips that traverse 

Manhattan’s congestion zone. Cmplt., ¶¶ 82, 84, 92. As such, despite plaintiffs’ attempts to 

frame the Fix NYC Report as a series of legislative enactments, thereby giving a non-binding 

report and recommendation the effect of law for purposes of field preemption, the Fix NYC 

Report cannot be relied upon as a basis for arguing preemption.  

 Notwithstanding the fact that it is not law, even a cursory reading of the Fix NYC Report 

reveals that its authors never contemplated exclusive state regulation over traffic congestion 

reduction measures, much less exclusive authority over the number and timing of issuance of 

new FHV licenses.  Rather, to the extent plaintiffs maintain that the Fix NYC Report is evidence 

of State intent, it is clear that its authors contemplated joint and independent contributions from 

the State and City in order to achieve a reduction in overall congestion. Id. For instance, “Phase 

One” of the Fix NYC Report calls for City participation, both in collaboration with the State and 

independently, in four of six recommendations. Specifically, the report recommends that: (1) the 

City improve enforcement of traffic laws within the congestion zone to reduce congestion and 

raise revenue; (2) the State empanel a joint State and City Review Board to reevaluate 

distribution of government-issued parking placards in the City; (3) NYC DOT perform a 

comprehensive review of conditions and regulations related to buses that detrimentally impact 

congestion on the West Side of Midtown and in Lower Manhattan; and, most significantly, (4) 
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the City Council and TLC review existing FHV class categories to ensure they accurately reflect 

technological advancement with the objective of a consistent policy framework.  Id. at 5. Thus, 

even if it were appropriate to argue preemption based on the Fix NYC Report, it clearly does not 

evince the State’s intent to infringe upon the City’s independent regulatory authority over the 

FHV industry to accomplish the goals set forth therein.  

B. There is No Direct Conflict Between Tax Law Art. 29-C and LL 147.   

 Absent any intent by the Legislature to occupy the field of regulating the number and 

timing of the issuance of new FHV licenses, plaintiffs must demonstrate that there is a direct 

conflict between Art. 29-C and LL 147. “The mere fact that a local law may touch upon some of 

the same matters treated by the State law does not render the local law invalid automatically.”  

Council for Owner Occupied Hous., Inc. v. Koch, 462 N.Y.S.2d 762, 764 (Sup. Ct., N.Y. 

County, Apr. 25, 1983).  In order for conflict preemption to apply, plaintiffs must establish that 

there is “a head-on collision between the … ordinance as it is applied” and a state statute.  Matter 

of Lansdown Ent. Corp. v N.Y. City Dep’t of Consumer Affairs, 74 N.Y.2d 761, 764 (1989).  To 

that end, “a local law is inconsistent [with state law] where local laws prohibit what would be 

permissible under [s]tate law, or impose prerequisite additional restrictions on rights under 

[s]tate law, so as to inhibit the operation of the State's general laws.” Garcia v. N.Y. City Dep’t 

of Health & Mental Hygiene, 31 N.Y.3d 601, 617 (2018) (internal quotes omitted). 

 A comparison to cases where local laws actually conflicted with a state regulation 

demonstrates the inapplicability of conflict preemption here. In cases where conflict preemption 

has been found, the State leaves no room for speculation as to the role of local government, 

specifically asserts its prerogative for local regulation, and explicitly defines the bounds of local 

regulation in those areas.  For instance, in Matter of Highway Supt. Ass’n of Rockland, Inc. v. 
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Town of Clarkstown, 150 A.D.3d 731 (2d Dep’t 2017), the Court held a local law transferring 

authority over highway maintenance from the Town Highway Superintendent to the Town Board 

conflicted with a State law specifically vesting authority over highway maintenance with the 

Town Highway Superintendent.  150 A.D.3d at 733-34.  Similarly, a local ordinance prohibiting 

check-cashing establishments from operating in the town’s business district was found to be 

preempted by the state banking law, which vested the state with authority to determine proper 

locations for check-cashing businesses and the local law had the effect of “divest[ing]” the 

state’s authority.  Sunrise Check Cashing & Payroll Svcs., Inc. v. Town of Hempstead, 91 

A.D.3d 126, 139 (2d Dep’t 2011), aff’d on other grounds, 20 N.Y.3d 481 (2013). 

 Here the Complaint tenuously alleges a conflict between Art. 29-C and LL 147 

contending LL 147 “conflicts with the State’s reliance on congestion pricing for FHVs rather 

than capping.”  Cmplt, ¶ 104.  Plaintiffs’ definition of a conflict, however, is much too broad. “If 

this were the rule, the power of local governments to regulate would be illusory.”  N.Y. State 

Club Ass’n, Inc. v. City of N.Y., 69 N.Y.2d 211, 221 (1987), aff’d 487 U.S. 1.  As an initial 

matter, LL 147 does not prohibit what would be permissible under state law. Garcia, 31 N.Y.3d 

at 617. Nor does LL 147 impose prerequisite additional restrictions on the operation of Art. 29-

C. Id. Indeed, LL 147 and Art. 29-C do not even seek to regulate the same subject matter. 

Significantly, Art. 29-C imposes a surcharge tax on FHV trips that pass through the congestion 

zone, while LL 147 authorizes TLC to regulate the number and timing of the issuance of new 

FHV licenses among other things. The purported conflict identified in the Complaint therefore 

demonstrates a fundamental misunderstanding of conflict preemption as LL 147 does not seek to 

curtail or take away a right or benefit expressly given by Article 29-C. N.Y. State Ass’n for 

Affordable Hous. v. Council of NYC, 141 A.D.2d 208, 214 (1st Dep’t 2016) (“A local law is 
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preempted by a state law when a ‘right or benefit is expressly given...by...State law which has 

then been curtailed or taken away by the local law.”)(quoting Jancyn, at 97) (emphasis added).  

 At best, the Complaint alleges a mere “tangential impact” of LL 147 on Art. 29-C, which 

is insufficient to establish a conflict. See DJL Rest. Corp., 96 N.Y.2d 91 at 97 (“State statutes do 

not necessarily preempt local laws having only ‘tangential’ impact on the State's interests. Local 

laws of general application – which are aimed at legitimate concerns of a local government – will 

not be preempted if their enforcement only incidentally infringes on a preempted field.”); 

Patrolmen’s Benev. Ass’n of City of N.Y. v. City of N.Y., 142 A.D.3d 53, 59 (1st Dep’t 2016) 

(finding that local law prohibiting racial profiling in policing was preempted under Criminal 

Procedure Law as it only had “a tangential impact on the State’s interests”).  Without support, 

the Complaint claims that “by reducing the number of trips that otherwise would occur under the 

State’s congestion pricing plan and preventing new drivers from using their cars to provide trips, 

the City is directly and significantly interfering with the State plan by reducing the revenue that 

otherwise would be available....” Cmplt., ¶ 102.  As an initial matter, this purported conflict 

presumes that TLC’s regulation of the number and timing of new FHV vehicle licenses will 

reduce the number of trips performed in the congestion zone. Plaintiffs’ own claims highlight the 

problems with this theory. Specifically, plaintiffs repeatedly state that despite the issuance of 

new FHV licenses, “areas of Manhattan experienced no or negative growth in the number of 

trips.” Cmplt, ¶¶ 32; 36 (“...the growth in the number of FHV licenses has not corresponded with 

a significant growth in the number of FHV trips in the CBD during peak times...”).  As such, 

plaintiffs concede that maintaining or increasing the current number of FHV licenses is not 

necessary to raise the revenue contemplated by Art. 29-C, as a higher number of FHV licenses 

does not translate to more FHV trips passing through the congestion zone.  
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 Moreover, the Fix NYC Report on which the Complaint so heavily relies, identifies idling 

FHVs as a primary cause of increased congestion. Fix NYC Report at 19-20.  Significantly, the 

Fix NYC Report determined that unoccupied FHV hours “rose from virtually zero in 2013 to 

36,500 by 2017.” Id. It estimates that FHV drivers “spend an average of 11 minutes between 

dropping off one passenger and picking up the next” resulting in a “proliferation of waiting 

drivers...in the CBD, particularly in Midtown.” Id. Excessive idling by FHVs in the congestion 

zone due to an FHV surplus at any given time does not further the revenue raising goals of Art. 

29-C, as the surcharge only applies to completed trips.  Thus, plaintiffs cannot demonstrate that 

TLC’s regulation of the number and timing of the issuance of new FHV licenses and actual trips 

performed is even tangentially related to Art. 29-C.12  Accordingly, as the Complaint fails to 

plausibly establish that LL 147 is preempted by Art 29-C, plaintiffs’ Third and Fourth Causes of 

Action must be dismissed.   

POINT IV 

LL 147 IS NOT AN UNLAWFUL 
ARRANGEMENT UNDER GBL § 340. 

The Donnelly Act, codified at N.Y. General Business Law (“GBL”) § 349, provides that 

“every contract, agreement, arrangement or combination whereby a monopoly … is or may be 

                                                 
12 Given the significant rise in FHV idling, LL 147 is better construed as a supplement to Tax Law Art. 29-C as it 
furthers the goal of reducing congestion, while having little or no impact on the revenue raising scheme set forth 
therein. See Jancyn 71 NY.2d at 97; N.Y. State Club Ass’n. v. City of N.Y., 69 N.Y.2d 211 (city discrimination 
ordinance defined “distinctly private” clubs, whereas State Human Rights Law did not); People v. Judiz, 38 N.Y.2d 
529 (1976) (city code provision criminalizing possession of toy gun that looks real held valid, despite statute 
criminalizing possession of toy weapon); Matter of JIJ Realty Corp. v. Costello, 239 AD.2d 580 (2d Dep’t 1997), lv 
denied, 90 N.Y.2d 811(zoning ordinance prohibiting storage of petroleum products not preempted by ECL's 
provisions for petroleum storage); Metro. Funeral, 182 Misc. 2d 977 (local law requiring posting of funeral home 
price lists not preempted by State laws requiring price lists be given to customers); Council for Owner Occupied 
Hous., 119 Misc. 2d 241 (city code supplemented State regulatory process of condominium conversion); But see 
Halpern v Sullivan County, 171 A.D.2d 157 (3d Dep’t 1991)(State legislation comprehensively regulated mobile 
home parks, preempting local legislation); Town of Moreau v. N.Y. State Dep’t. of Envtl. Conserv., 178 Misc. 2d 56 
(Sup. Ct. Albany Cnty 1998) (comprehensive State statutes and regulations on hazardous waste disposal and cleanup 
preempt local legislation in that area).   
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established or maintained, or whereby competition … may be restrained is illegal.”  Lopresti v. 

Mass. Mut. Life Ins. Co., 5 Misc. 3d 1006A, (N.Y. Sup. Ct. Kings Co. 2004), aff’d 30 A.D.3d 

474 (2d Dept. 2006).  To state a Donnelly Act violation claim, a party must: “‘(1) identify the 

relevant product market, (2) describe the nature and effects of the purported conspiracy, (3) 

allege how the economic impact of that conspiracy is to restrain trade in the market in question, 

and (4) show a conspiracy or reciprocal relationship between two or more entities.’”  Id. 2004 

N.Y. Misc. LEXIS 1826 at *2 (quoting Yankees Ent. & Sports [“YES”] Network, LLC v. 

Cablevision Sys. Corp., 224 F. Supp. 2d 657, 678 (S.D.N.Y. 2002)).  “The failure to allege any 

one of these elements is fatal to the claim.”  Id.  Here, plaintiffs’ failure to allege the essential 

elements for a claim under the Donnelly Act requires dismissal of the sixth cause of action.  

 Plaintiffs allege that “the City’s cap on the number of FHV licenses is an unlawful 

anticompetitive arrangement because it restrains trade by restricting output.” Cmplt, ¶ 12. It is 

well-settled, however, that the Donnelly Act only prohibits concerted action that imposes an 

unreasonable restraint on trade. State v. Mobile Oil Corp., 38 N.Y.2d 460 (1976) (unilateral price 

discrimination not actionable under Donnelly Act); Commonwealth Elec. Insp. Servs. v. Town of 

Clarence, 6 A.D.3d 1185, 1186 (4th Dep’t 2004) (unilateral action is “not accomplished by 

means of the essential statutorily proscribed contract, agreement, arrangement or combination”) 

(internal citations omitted); Hall Heating Co., Inc. v. N.Y. State Elec. & Gas Corp., 180 A.D.2d 

957, 958 (3d Dept. 1992) (“Unilateral action is insufficient to support a claimed violation of 

[GBL] § 340, and we find the speculative allegations to be otherwise insufficient as well.”).  

 Here, the basis for plaintiffs’ claim under the Donnelly Act, the enactment of LL 147, is 

purely unilateral conduct. See Commonwealth Elec. Insp., 6 A.D.3d at 1186 (holding municipal 

action did not violate GBL § 340 as “the action taken by each of the municipalities in this case, 
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consisting of the enactment of a particular ordinance, was purely unilateral and thus was not 

accomplished by means of the essential statutorily proscribed contract, agreement, arrangement 

or combination.”)(citations omitted). The Complaint does not even attempt to allege a conspiracy 

or a reciprocal relationship between the City and some other entity. Rather, it attempts to assert a 

Donnelly Act violation predicated solely on the purportedly anticompetitive effects of LL 147. 

However, even if plaintiffs’ claims of anticompetitive effects were accurate, the Complaint still 

fails to state a cause of action as that alone does not meet the pleading standards for a Donnelly 

Act violation. Rather, the alleged anticompetitive effect or restraint on trade must be the product 

of a conspiracy or reciprocal relationship between two entities. As such, because the City 

unilaterally enacted LL 147, plaintiff has not — and cannot —allege a conspiracy or reciprocal 

relationship between two or more legal or economic entities that operate to restrain trade in the 

FHV marketplace. Plaintiffs’ Donnelly Act claim must be dismissed. See Lopresti, 2004 N.Y. 

Misc. LEXIS 1826 at *2 (quoting YES Network, 224 F. Supp. 2d at 678).   

POINT V 

PLAINTIFFS’ NEW YORK STATE 
CONSTITUTION DUE PROCESS CLAIM FAILS 
AS A MATTER OF LAW. 

A. Plaintiffs’ Substantive Due Process Challenge to LL 147 of 2018 Fails  

Plaintiffs baldly allege that the already in effect 12 month limit on the further issuance of 

FHV vehicle licenses “deprives Plaintiffs of their liberty and property without due process of 

law” under the New York State Constitution, art. I, § 6. Cmplt., ¶ 133 (Seventh Cause of 

Action).  With little detail, plaintiffs claim that the law is “not rationally related to any legitimate 

police power objective.”  Cmplt., ¶ 134.  Plaintiffs are wrong.  Although pled with no specificity, 

it appears plaintiffs attempt to argue that their substantive due process rights were violated by the 

challenged law insofar as it imposed a temporary 12 month restriction on the issuance of FHV 
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licenses while mandating the City to undertake a study and that it lacks a rationale because the 

law may result in “stymieing the growth of FHV services in the outer boroughs as well as in 

lower-income and majority-minority areas.”  Id.  Inasmuch as plaintiffs allege that there is no 

basis to temporarily halt the issuance of new FHV licenses while a study is underway, plaintiffs 

similarly make bald assertions about the impact of the 12 month pause with no factual bases.    

 Plaintiffs’ substantive due process challenge to LL 147 fails as a matter of law.  In order 

to “establish a violation of a right to substantive due process, a plaintiff must demonstrate not 

only government action but also that the government action was ‘so egregious, so outrageous, 

that it may fairly be said to shock the contemporary conscience.’”  Pena v. DePrisco, 432 F.3d 

98, 112 (2d Cir. 2005) (quoting County of Sacramento v. Lewis, 523 U.S. 833, 847 (1998)).  

“The New York State Constitution’s guarantees of equal protection and due process are virtually 

coextensive with those of the United States Constitution.” Guan N. v. NYC Dep’t of Educ., 2013 

U.S. Dist. LEXIS 2204, at *58 (S.D.N.Y. Jan. 7, 2013) (quoting Coakley v. Jaffe, 49 F. Supp. 2d 

615, 628 (S.D.N.Y. 1999)). The Second Circuit has repeatedly stated that “in order to shock the 

conscience and trigger a violation of substantive due process, official conduct must be 

outrageous and egregious under the circumstances; it must be truly ‘brutal and offensive to 

human dignity . . . .’” Lombardi v. Whitman, 485 F.3d 73, 81-82 (2d Cir. 2007) (quoting Smith 

v. Half Hollow Hills Cent. Sch. Dist., 298 F.3d 168, 173 (2d Cir. 2002)); Brightonian Nursing 

Home v. Daines, 21 N.Y.3d 570, 576 (2013)(economic regulation “must be arbitrary” for due 

process claim).  Here, although plaintiffs may dislike defendants’ policy choice to temporarily 

limit issuance of new FHV vehicle licenses while the City studies the impact of FHVs on 

congestion, driver income, and other specified criteria established by the Council, plaintiffs 

cannot reasonably claim that the City’s actions are arbitrary or shocking to the conscience.   
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Contrary to plaintiffs’ contentions, the issuance of licenses for transportation for hire and 

the impact of the dramatic growth in the transportation for hire industry is well-within the scope 

of the City’s broad police powers.  Indeed, federal and state courts have repeatedly recognized 

that the taxi industry has always been a highly regulated industry.  See Noel v. TLC, 687 F.3d 

63, 72 (2d Cir. 2012); Progressive Credit Union v. City of N.Y., 889 F.3d 40, 52-53 (2d Cir. 

2018), Statharos v. TLC, 198 F.3d 317, 324 (2d Cir. 1999);  Friedman v. GMC, 721 F. Supp. 2d 

218, 220 (S.D.N.Y. 2010); Greater N.Y. Taxi Ass’n v. TLC,  25 N.Y.3d at 611; Carniol v. 

TLC, 42 Misc. 3d 199 (Sup. Ct., N.Y. Co. 2013). In fact, TLC was created with the stated 

purposes of “continuance, further development and improvement of taxi and limousine service in 

the city of New York.” GNYTA, 25 N.Y.3d at 600 (quoting City Charter § 2300).  Courts have 

recognized “[b]ecause taxis are an important part of the public life of the City…the taxi industry 

is pervasively regulated by the [TLC]….[TLC] has been given broad authority to promulgate 

rules dealing with every aspect of the industry.” Statharos, 198 F.3d at 324. 

While plaintiffs make a passing reference to their so-called “liberty interests” impacted 

by LL 147 (Cmplt., ¶ 133), plaintiffs fail to articulate any such liberty interests implicated by the 

challenged law.  Even if LL 147 were to implicate a deprivation of plaintiffs’ liberty rights, that 

right would not be a fundamental one.  See Matter of Williams v. Dep’t of Corr. & Comm. 

Supervision, 136 A.D.3d 147, 165-66 (1st Dep’t 2016).  Thus, “the standard of review under 

both the Federal and State Constitutions is a lenient one and the burden of proof is on the party 

attacking the legislative enactment.”  Id. at 165.  The inquiry is only whether the law bears a 

rational relationship to the legitimate government interest it seeks to advance affording 

legislative enactments “a strong presumption of constitutionality” under rational basis review.   

On rational basis review, a statute will be upheld unless the 
disparate treatment is so unrelated to the achievement of any 
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combination of legitimate purposes that … [it is] irrational. Since 
the challenged statute is presumed to be valid, [t]he burden is on 
the one attacking the legislative arrangement to negative every 
conceivable basis which might support it … whether or not the 
basis has a foundation in the record. Thus, those challenging the 
legislative judgment must convince the court that the legislative 
facts on which the [law] is apparently based could not reasonably 
be conceived to be true by the governmental decisionmaker.  

Affronti v. Crosson, 95 N.Y.2d 713, 719 (2001) (internal quotation marks and citations omitted). 

 Consistent with the City’s extremely broad power to oversee the important critical service 

of transportation for hire in the City, the detailed Report of the City Council Committee on FHVs 

issued prior to enactment of the challenged law, clearly supports the City’s interest in studying 

the “significant changes in the last several years as technological innovations have altered the 

traditional way people signaled taxis and arranged for-hire vehicle trips” in the “taxi and for-hire 

vehicle sectors.”  Rpt of City Council Comm. on FHVs, at 3 (Goldberg-Cahn Aff., Ex. “C”).  

The Committee noted that the “sector’s rapid growth over the past several years has led to 

economic and environmental concerns” that need to be reviewed.  Id.  The Committee also noted 

published studies reflecting that “the average Uber driver performs 44 trips per week or 6 trips 

per day, while the average taxi driver performs 91 trips per week or 13 trips in day.”  Id. at 8.  

Such data led the City Council to conclude that many drivers of FHVs using electronic apps to 

prearrange their trips, such as Uber, are likely only working part-time.  Id.  The Committee noted 

that there are significant environmental, traffic, accessibility, and financial concerns that warrant 

further review and consideration of the regulatory differences between medallion taxis and 

FHVs.  As a result, the City enacted LL 147, temporarily restricting the issuance of new FHV 

vehicle licenses while the City undertakes a 12 month study of the impact of the growth in the 

number of FHVs on the road on traffic congestion, driver income, and otherwise.  Clearly, it can 

hardly be said that the City’s actions were in any way, arbitrary, or shocking to the conscience.  
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Indeed, the legislation is clearly rational and based on sound reasoning set forth in the legislative 

record.  That plaintiffs may have preferred a different policy to the temporary 12 month pause on 

new FHV license issuance, simply does not meet their burden to negate every conceivable basis 

to support the legislation.  Plaintiffs’ substantive due process claim fails as a matter of law.           

B. Plaintiffs’ So-Called Due Process Claim that the Law Violates Their Right to 
Practice Their Chosen Professions Fails as a Matter of Law 

In an apparent throwaway to their kitchen-sink complaint, plaintiffs allege without 

elaboration that LL 147 unconstitutionally imposes a restriction “in a manner that allows some to 

pursue their chosen profession, while preventing others who are equally qualified from doing so 

solely, based entirely on when they applied for the FHV licenses.”  Cmplt., ¶ 135.  Plaintiffs – 

Uber Technologies. Inc. and three Uber-owned subsidiaries that have TLC issued FHV base 

licenses – lack standing to challenge any so-called deleterious impact the law may have on 

individual drivers.  “[S]tanding requires a showing of ‘cognizable harm,’ meaning that an 

individual…‘has been or will be injured’; ‘tenuous’ and ‘ephemeral’ harm…is insufficient to 

trigger judicial intervention.”  N.Y. State Ass’n of Nurse Anesthetists, 2 N.Y.3d at 214. Absent a 

legitimate allegation of injury in fact, plaintiffs’ assertions are “little more than an attempt to 

legislate through the courts.”  Rudder v. Pataki, 93 N.Y.2d at 280. Plaintiffs (corporate entities) 

are simply not aggrieved by unnamed drivers who may claim that this law somehow impacts 

their ability to practice in their chosen profession – plaintiffs are able to continue to operate as 

base licensees in New York City regardless of any limitations placed on the number of new 

vehicle licenses that may be issued to affiliate with plaintiffs’ bases.13   

                                                 
13 In any event, this claim is nonsensical as the law temporarily limits the issuance of licenses for vehicles, not 
drivers.  There is no limitation on the number of TLC Drivers Licenses (universal license) that may be issued by 
TLC, so any drivers who meet the criteria for licensure are free to obtain a driver’s license.  See 35 RCNY § 80-04.  
Notwithstanding that LL 147 does not limit TLC drivers licenses, there is simply no protected property interest to 
practice in one’s chosen profession.  Rochester Gas & Elec. Corp. v. Pub. Serv. Com., 71 N.Y.2d 313, 322 (1988) 
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CONCLUSION

For the foregoing reasons, the Complaint should be dismissed in its entirety,

together with such other and further relief as this Court may seem just, proper and equitable.

Dated: New York, New York

May 16, 2019

Respectfully submitted,

ZACHARY W. CARTER
Corporation Counsel of

the City of New York

Attorney for Defendants

100 Church Street,
5th

FlOOr

New York, New York 10007

(212) 356-2199

BY:

MIC GOLDBERG-CAHN
DAR TROTTER
Assistant Corporation Counsels

("The Constitution does not guarantee citizens the unrestricted privilege of conducting or engaging in business as

they please."). Individuals that do not have a TLC driver's license, clearly have no property interest subject to

protection under the due process clause of the Constitution. S_ee Daxor Corp. v. N.Y. State Dep't of Health, 90

N.Y.2d 89 (1997); Hollywood Carting Corp. v. City of N.Y., 288 A.D.2d 71 (1st Dep't 2001); Sanitatio_n__&

Recycling Indus., Inc. v. City of N.Y., 107 F.3d 985 (2d Cir. 1997).
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